IN THE HIGH COURT OF DELHI, AT NEW DELHI
CIVIL WRIT JURISDICTION
C.M. __ /2025
IN
WRIT PETITION (CIVIL) NO. 6445 OF 2025

IN THE MATTER OF:

KOMMIT INFOTECH LLP ... PETITIONER
VERSUS

UNION OF INDIA ... RESPONDENT

COUNTER AFFIDAVIT ON BEHALF OF
RESPONDENT/MEITY

y
I i of Elctonics and

Information Technology, Electronics Niketan, 6, CGO Complex,
Lodhi Road, New Delhi — 110003, do hereby solemnly affirm and

state in my official capacity as hereunder:

1. That I am working as above, and as such I am well acquainted
with the facts and circumstances of the case and therefore
competent to depose about the same, and that I have gone
through the contents of the writ petition filed by the petitioner
and have understood the same fully.

2. At the outset, I deny all allegations, averments, and contentions

made in the above-mentioned petition individually and



Respondent craves leave to file a detailed Affidavit with para-
wise reply at a subsequent stage if necessary or if directed by
the Court.

3. That the Respondent craves leave of this Hon’ble Court to
bring on record the following fact, which would be germane

for the purpose of disposal of the present Writ Petition: -

PRELIMINARY SUBMISSIONS:

4. That the present Writ Petition challenges the constitutional
validity of Entry 2 of Schedule I of the Information
Technology Act, 2000 (hereinafter referred to as “IT Act”),
which currently excludes certain Powers of Attorney
(hereinafter referred to as “PoA”) from the purview of the Act.
The Petitioner alleges that this exclusion is manifestly
arbitrary, discriminatory, and disproportionate in the current

digital age.

I. FRAMEWORK OF THE ACT
5. That sub-section 4 of Section 1 of the IT Act, 2000 provides

that ‘Nothing in this Act shall apply to documents or
transactions specified in the First Schedule:

Provic.ied that the Central Government may, by notification in
the Official Gazette, amend the First Schedule by way of

addition or deletion of entries thereto’

6. That the First Schedule of the IT Act, 2000 provides the




10

1. A negotiable instrument (other than a cheque) as
defined in section 13 of the Negotiable Instruments Act,
1881 (26 of 1881).
2. A power-of-attorney as defined in section 1A of the
Powers-of-Attorney Act, 1882 (7 of 1882).
3. A trust as defined in section 3 of the Indian Trust
Act, 1882 (2 of 1882).
4. A will as defined in clause (h) of section 2 of the
Indian Succession Act, 1925 (39 of 1925), including
any other testamentary disposition by whatever name
called.
5. Any contract for the sale or conveyance of
immovable property or any interest in such property.

7. That the Government of India has proactively engaged in a

comprehensive review of the IT Act, 2000, in recognition of
the evolving technological landscape. The process considered
various factors, including the ease of digital document
execution, the ease of doing business, and the ease of living for
citizens, all while ensuring that necessary safeguards against
fraud and misuse remained robust. This consultative approach,
involving inter-ministerial stakeholders, culminated in
significant amendments to the First Schedule in the IT Act,
2000.

8. That as a direct outcome of this thorough review and inter-
ministerial consultation, Respondent/MeitY formally notified
amendments to the First Schedule under sub-section (4) of
section 1 of the IT Act, 2000. The Notification, S.O0. 4720(E)
dated 26.09.2022, was subsequently published in the Gazette
of India Extraordinary on 04.10.2022. These amendments

represent a significant stride towards greater digitization within

legal framework, demonstrating the government’s

gnsive and progressive approach to technological
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advancements. Copy of the Gazette Notification No. S.O.
4720(E) dated 26.09.2022 is annexed herewith and referred to
as ANNEXURE R-1.

9. That the amendments specifically modified Entries 1, 2, and 5
of the First Schedule, as illustrated below:

AYA

No.

Description of documents
or transactions (before

amendments dated
26.09.2022)

Description of documents
or transactions (after
amendments dated
26.09.2022)

A negotiable instrument
(other than a cheque) as
defined in section 13 of the
Negotiable Instrument Act,
1881 (26 of 1881).

A negotiable instrument
(other than a cheque, a
Demand Promissory Note
or a Bill of Exchange issued
in favour of or endorsed by
an entity regulated by the
Reserve Bank of India,
National Housing Bank,
Securities and Exchange
Board of India, Insurance
Regulatory and
Development Authority of
India and Pension Fund
Regulatory and
Development Authority) as
defined in section 13 of the
Negotiable Instrument Act,
1881 (26 of 1881).

A power-of-attorney  as
defined in section 1A of the
Powers-of-Attorney Act,
1882 (7 of 1882).

A power-of-attorney  as
defined in section 1A of the
Powers-of-Attorney Act,
1882 (7 of 1882) but
excluding those power-of-
attorney that empower an
entity regulated by the
Reserve Bawnk of India,
National ~Housing Bank,
Securities and Exchange
Board of India, Insurance
Regulatory and




Developinent Authority of
India and Pension Fund
Regulatory and
Development Authority to
act for, on behalf of, and in
the name of the person
executing them.

Any contract for the sale or | *** (Omitted)
conveyance of immovable
property or any interest in
such property.

10.

| §

12.

That Entry 2 permits electronic execution of PoAs,
empowering RBI/ NHB/ SEBI/ IRDAI/ PFRDA-regulated
entities, thereby recognizing digital PoAs in contexts where
regulatory safeguards already exist. That these amendments
demonstrate the Government’s conscious policy of progressive,
risk-based expansion of electronic recognition. The inclusion
of negotiable instruments and regulated-entity PoAs, and the
omission of Entry 5, illustrate a phased and reasoned approach
rather than arbitrary exclusion.

That these developments collectively underscore a deliberate,
risk-based expansion of digital applicability, countering any
assertion of governmental inaction or resistance to
modemization. The actions of the government are a calculated
expansion where risks are mitigated by existing regulatory
frameworks.

That, furthermore, the IT Act, 2000, provides for legal
recognition by enabling acceptance of specific electronic
documents or transactions within its purview, once they are
emoved from the First Schedule. That while the IT Act lays

down the foundational framework for legal recognition, the

12
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safeguards, manner, procedures, and mode of execution for
such documents are to be governed by the respective Central or
State Departments or their agencies.

13. That the rationale for the continued exclusion of certain types
of documents/transactions from the purview of the IT Act,
2000 is grounded in the increased risk of fraud or misuse in
scenarios where none of the parties involved is a regulated
entity. In such unregulated contexts, additional safeguards
beyond those currently provided by electronic or digital
signatures under the IT Act are warranted to protect public

interest and prevent potential malfeasance.

II. CONSTITUTIONAL VALIDITY

i. Compliance with Article 14
14. That the exclusion of the general POA from Schedule I of the
IT Act is consistent with Article 14 of the Constitution and is

constitutionally valid. There is an intelligible differentia
between PoAs executed in favour of regulated financial
institutions and all other PoAs. The 2022 amendment
demonstrates that Parliament has already permitted electronic
PoAs for entities under RBI, SEBI, IRDAI, PFRDA, and NHB.
This differentia bears a rational nexus to the object of
preserving  transactional  certainty @ and  preventing
impersonation. The classification thus passes the test laid down
in Ram Krishna Dalmia v. Justice S. R. Tendolkar, AIR 1958
C 538 (para 12). 1t is further submitted that Article 14 permits

easonable classification with rational nexus to be tested
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16.
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arbitrary measures merit invalidation. (R. K. Garg v. Union of
India (1981) 4 SCC 675, paras 34-35).

That Article 14 does not forbid under-inclusive reform. The
legislature is entitled to proceed gradually and is not bound to
address every possible situation at once. (State of Gujarat v.
Ambica Mills (1974) 4 SCC 656). The exclusion of general
PoAs while permitting a subset is therefore constitutionally
permissible. It is further submitted that the amendments are
economic legislation, empirical, and experimental, warranting

greater judicial deference. (R. K. Garg (supra)).

ii. Compliance with Article 19(1)(g)

Entry 2 does not prohibit the petitioner’s trade but only
regulates the execution of a specific category of instruments.
The petitioner remains free to carry on its business in respect
of all other permissible documents. Under Article 19(6),
reasonable restrictions in the interest of the general public are
permissible.

The restriction satisfies the proportionality test (Modern Dental
College Research Centre v. State of MP, (2016) 7 SCC 353,
paras 60, 65; and Justice K.S. Puttaswamy v. Union of
India (2017), Anuradha Bhasin v. Union of India (2020)):

i. Legitimate Aim: Fraud prevention and market integrity.

ii. Suitability/Rational Connection: Temporary exclusion of
private PoAs until safeguards mature.

ii. Necessity/Least Restrictive means: Less restrictive
alternatives (e-KYC, e-notary, revocation registries) are

. being developed.
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iv. Balancing: Public interest outweighs private convenience.
The exclusion of certain PoAs is not an overbroad or
disproportionate restriction but a reasonable one, justified
under Article 19(6) of the Constitution. This restriction is
necessary to address the inherent risks of fraud and misuse in
private, unregulated transactions, where the safeguards present
in dealings with regulated financial entities are absent. The
policy of the government aims to balance the promotion of
digital transactions with the paramount need for public security
and integrity in legal instruments. The efficacy of a private
platform, while commendable for its operational process, does
not automatically override statutory exclusions based on
broader policy considerations and comprehensive risk

assessment for all types of transactions.

III. RISKS INHERENT IN POAs:

That the grant of a Power of Attorney carries serious legal
consequences for both the principal and the agent, as misuse of
such authority has the potential to expose the principal to
substantial prejudice, including unauthorized dealings and
protracted litigation. A Power of Attorney holder may abuse the
authority conferred by undertaking transactions beyond the
scope of the mandate, utilizing the principal’s assets for
personal benefit, or otherwise acting contrary to the principal’s
interest. In Syed Abdul Khader v. Rami Reddy, (1979) 2 SCC
1, paras 25-27, and Umadevi Nambiar v. Thamarassery
cese, (2022) 7 SCC 90, paras 14 and 17, the Hon’ble

preme Court has consistently characterized a Power of

15
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Attorney as an instrument of agency, the authority of which is
strictly confined to the terms of its grant. The Hon’ble Apex
Court has emphasized that Powers of Attorney must be
construed strictly, that courts cannot amplify or enlarge the
authority conferred thereunder, and that acts performed beyond
the four corners of the instrument do not bind the principal.
These principles underscore the susceptibility of Powers of
Attorney to misuse and justify a cautious approach, including
the need for enhanced execution and authentication safeguards,
before extending blanket electronic recognition to such
instruments.

In Suraj Lamp & Industries Pvt. Ltd. v. State of Haryana,
(2012) 1 SCC 656, paras 2627, the Hon’ble Supreme Court
unequivocally condemned the practice of SA/GPA/Will
transactions and held that a General Power of Attorney does
not convey title, reiterating that ownership in immovable
property can be transferred only through a duly registered deed
of conveyance. The judgment arose in the backdrop of rampant
misuse of Powers of Attorney in property dealings, thereby
underscoring the risks inherent in such instruments. Similarly,
in State of Rajasthan v. Basant Nahata, (2005) 12 SCC 77,
paras 52-53, and reaffirmed in Suraj Lamp (supra), the
Hon’ble Supreme Court clarified that Powers of Attorney, even
if described as “irrevocable”, do not by themselves transfer
itle, and that “irrevocability” is recognised only where the
ower of Attorney is coupled with an interest within the
paning of Section 202 of the Contract Act, 1872. Further,

judicial experience has shown that Powers of Attorney are

16
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susceptible to misuse by holders acting contrary to the
principal’s interest, including fraudulent alienation of property,
as noticed in Bhatori v. Ram Piari, (1996) 11 SCC 655. These
decisions collectively demonstrate that a Power of Attorney
confers extensive authority capable of abuse, thereby
warranting caution against extending blanket parity,
particularly in electronic form, without adequate safeguards
and sector-specific controls.

That Section 85 of the Indian Evidence Act, 1872 (now Section
84 of the Bharatiya Sakshya Adhiniyam, 2023) raises a
statutory presumption as to the due execution and
authentication of a Power of Attorney only when it is executed
before and authenticated by a Notary Public, or by a court,
judge, magistrate, or a designated diplomatic or consular
authority. In contrast, Sections 85A, 85B, and 85C of the
Indian Evidence Act, 1872 (now Sections 85, 86, and 87 of the
Bharatiya Sakshya Adhiniyam, 2023) create presumptions
generally in respect of electronic agreements, electronic
records, and electronic signature certificates. This deliberate
legislative distinction reflects that Powers of Attorney are
treated as a distinct class of instruments warranting stricter
procedural safeguards at the stage of execution and
authentication. These statutory and judicial principles warrant a
cautious approach to any dilution of authentication
equirements, particularly in the context of electronic

¢cognition of Powers of Attorney, unless supported by robust

/aind reliable frameworks ensuring equivalence to the

safeguards traditionally associated with notarisation.

17
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22. That, further, Sections 226 and 237 of the Indian Contract Act,
1872, recognize that acts done by an agent within the scope of
actual or ostensible authority may bind the principal in
dealings with third parties. Section 238 of the Indian Contract
Act further provides that misrepresentations or frauds
committed by an agent may affect the principal only when such
acts are committed in the course of the agency and within the
scope of the authority conferred. Consequently, the legal
framework of agency places significant risk upon the principal
where authority is broadly conferred or inadequately
safeguarded at the stage of execution of a Power of Attorney.
Judicial experience, particularly in property litigation
culminating in Suraj Lamp & Industries Pvt. Ltd. v. State of
Haryana (supra), demonstrates that Powers of Attorney have
frequently been invoked, often by relatives or agents, to effect
unauthorized alienation of valuable assets. In this backdrop,
any dilution of execution safeguards, including blanket or
indiscriminate electronic creation of Powers of Attorney, has
the potential to amplify risks of misuse, prejudice principals,
and expose innocent third parties to protracted disputes. A
cautious and phased approach to electronic recognition of
Powers of Attorney, initially confined to transactions involving
regulated entities and accompanied by robust authentication

safeguards, therefore constitutes a constitutionally reasonable

egulatory measure aimed at protecting vulnerable classes and

leserving the integrity of agency relationships.
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In view of the foregoing, the exclusion of certain PoAs under
Entry 2 of Schedule I to the IT Act represents a constitutionally
valid, proportionate, and safeguard-oriented policy choice. It passes
the tests of Article 14 and Article 19(1)(g), conforms with judicial

precedents, and balances digitisation with fraud prevention.

PRAYER
In light of the aforesaid facts and circumstances, it is most humbly

prayed that this Hon'ble Court may kindly be pleased to:
A. Dismiss the present Writ Petition filed by the Petitioner, being
devoid of merit and based on false and frivolous grounds.

B. Pass any other order or directions as this Hon’ble High Court

may deem fit in the interest of justice.

onent who he
=3

VERIFICATION
I, the above-named deponent on this vl "‘;Ténuax'y 2025, do
hereby verify on oath that the contents of the above Affidavit are
true and correct to my personal knowledge and nothing material has
been concealed there from and no part thereof is false or incorrect.
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ANNEXURE R-1

fordt . f.ue.- 33004/99 REGD. No. D. L.-33004/99

Che Gazette of Iudia

3. -2.0d.-37.-06102022-239378
CG-DL-E-06102022-239378

HETHTLOT
EXTRAORDINARY
T [1—a&vE 3—IT-E7E (i)
PART II—Section 3—Sub-section (ii)

TR & T
PUBLISHED BY AUTHORITY

. 4510 7% R, WrEE, AFET 4, 2022/3A71297 12, 1944
No. 4510] NEW DELHI, TUESDAY, OCTOBER 4, 2022/ASVINA 12, 1944
e iRt sl gemT el d=re

T2 fae<tT, 26 v, 2022

FT.3M. 4720().—F51F TTHL, AT Grarirh s, 2000 (2000 F7 21) Fi g 1 i I9-
AT (4) T TigF g ga AR F wAn w9 gu, afefaw f ogelt s § Fufafa goe
FLAT §, AT —

2. I ATEAIA—

() F° g=aiF 1 @7 sy "4y gfAfeat F ww w FEtfag & demw i)
wfafeat <t Srisft, srafq—

"1, gy forga sifafaarg, 1881 (1881 %1 26) &t &Txr 13 H FATIRATIHT TTHIFT
forag (3%, fuie 797 = a1 vy o3 F 99 o arcdfig e 9%, age aamw
3T Yo fAfer fAffamas o B wfaeor gro A o sftaa F g & srd
7T FHfET N

(i) w9 dears 2 F gafda gy §, "y afafiaw, 1882 (1882 #1 7)" 9r=ay,
ST ST FIYFT F TAT, "ATFT IT FEATATHT F BEF AT A7 e 55, TP

gTfersRTor @it Toe At Rffams o0 B wfgsor gro RRathe o aftaa #

6725 GI/2022 6]
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2 THE GAZETTE OF INDIA : EXTRAORDINARY [PART II—SEC. 3(ii)]

IR AT F e 3¢ FAoaried 7 arer ==RE F A 9% F+ F F o g9 a9
21" er=at F s eaTa T ST
(iliy FWHEEE 5 A< Iy wafya wfATSAT w1 Arq G srom

[T . 1(3)/2022-FTa)

MINISTRY OF ELECTRONICS AND INFORMATION TECHNOLOGY
NOTIFICATION
New Delhi, the 26th September, 2022

S.0. 4720(E).—In exercise of the powers conferred by the proviso to sub-section (4) of section 1
of the Information Technology Act, 2000 (21 of 2000), the Central Government hereby makes the
following amendments to the First Schedule of the Act, namely:—

2. In the said Schedule,—

(1) for serial number 1 and the entries relating thereto, the following serial number and
entries shall be substituted, namely:—

“l. A negotiable instrument (other than a cheque, a Demand Promissory Note or a Bill
of Exchange issued in favour of or endorsed by an entity regulated by the Reserve Bank
of India, National Housing Bank, Securities and Exchange Board of India, Insurance
Regulatory and Development Authority of India and Pension Fund Regulatory and
Development Authority) as defined in section 13 of the Negotiable Instrument Act, 1881
(26 of 1881).”;

(if) in the entries relating to serial number 2, after the words, figures and brackets “the
Powers-of-Attorney Act, 1882 (7 of 1882)”, the words “but excluding those power-of-
attorney that empower an entity regulated by the Reserve Bank of India, National
Housing Bank, Securities and Exchange Board of India, Insurance Regulatory and
Development Authority of India and Pension Fund Regulatory and Development
Authority to act for, on behalf of, and in the name of the person executing them.” shall
be inserted;

(iii)  serial number 5 and the entries relating thereto shall be omitted.
[F. No. 1(3)/2022-CL]
Dr. RAJENDRA KUMAR, Addl. Secy.
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